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Board’s staff. In addijtion, the rule was
made available through the Internet by
UUISDA and the Office of the Federal
Register. That rule provided fora
60-day comment period which ended on
September 22, 2008. No comments were
received.

A small business guide on complying
witl fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at; htip:fwww.ams. usdo.gov
FAMSVYI.0/ams fetchTemplateData do?
template= TemploteNe
page=MarketingOrders
SmallBusinessGuide. Any questions
about the compliance guide should be
sent to Jay Guerber at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

After consideration of all relevant
material presented, including the
Board's recommendation, and other
information. it is found that finalizing
the interim final rule, without change,
as published in the Federal Register on
July 24, 2008 [73 FR 43056}, will tend
to atfectuate the declared policy of the
Act,

List of Subjects in 7 CFR Part 981

Almonds, Marketing agreements,
Nuts, Reporting and recordkesping
requirements.

PART 981—ALMONDS GHOWN IN
CALIFORNIA

w Accordingly. the interim final rule
amending 7 CFR part 981, which was
published at 73 FR 43036 on July 24,
2008, is adopied as a final mle without
change.

Dated: November 3. 2008,
David R. Shipman,
Associnte Administrator, Agricultural
Marketing Service.
[FR Doc. 158—-26851 Filed 11-10-D8; 8:45 am}
BILLING CODE 3410-02-P

DEPARTMENT OF ENERGY

10 CFR Part 611
RIN 1901-AB25

Advanced Technology Vehicles
Manufaciuring lncentive Program

AGENCY: Office of the Chief Finaneial
Officer, Department of Energy
(Department or DOE).

ACTION: Interim final rule; request for
comment,

SUMMARY: Teday’s interim final rule
establishes the Advanced Technology
Vehicles Manulacturing Incentive
Program authorized by section 136 of
the Energy Independence and Ssecurity

Act of 2007, as amended. Section 136
provides for grants and loans to eligible
aulomobile manufacturers and
component suppliers for projects that
reequip, expand. and establish
manufacturing facilities in the United
States to produce light-duty vehicles
and components for such vehicles,
which provide meaningful
tmprovements in fuel economy
performance beyend certain specified
levels. Section 136 alse provides that
grants and loans may cover engineering
integration costs associated with guch
projects. This interim final rule
establishes applicant eligibility and
project eligibility requirements for hath
the grant and the loan program. Today's
interim final rule also establishes the
application requirements and the
general terms for the loan program. At
present, Congress has appropriated
funds through the Conselidated
Security, Disaster Assistance, and
Continuing Apprepriations Act, 2009,
for only the loan program. As such, DOE
will be implementing the loan program
only at this time, though issuing rules
for both the grant and loan programs.
DATES: This interim final rule is
effective November 12, 2008,
Applications for a direct loan will be
reviewed by DOE in tranches, To be
eligible for the first tranche,
applications may be submitted or hand
delivered to the Postal Mail address
listed in ADDRESSES until December 31,
2008. The deadline for loan applications
for subsequent tranches of loans will be
the end of every calendar quarter
thereafter as funds and available loan
authority permit. Comments must be
received by DOE no later than December
12, 2008. If you submit information that
vou believe to be exempt by law from
public disclosure. vou should snbmit
cne complete copy, as well as ons copy
from which the information claimed to
be exempt by law from public
disclosure has been deleted. DOE is
responsible for the final determination
with regard te disclosure or
nondisclosure of the information and for
treating it accordingly under the DOE
Freedom of Information regulations at
10 CFR 1004.11.

ADDRESSES: Y ou may submit comments,
identified by any of the following
methods:

¢ Federo! eRulemaking Portal: hitp://
www.regulations.gov. Follow the
instructions for submitting comments.

o E-mail: ATVMLoan@hg.doe.gov.

» Postel Mail: Advanced Technology
Vehicles Manufacturing Incentive
Program, U.S. Department of Energy,
1000 Independenes Avenue, 31V,
Washington, DC 20585,

‘s Hand Delivery/Courier: Advanced
Technology Vehicles Manufacturing
Incentive Program, U.5. Department of
Epergy. 1000 Independence Avenus,
SW., Washington, OC 20585.

Instructions: All submissions must
include the agency name and dockst
number er Regulatory Information
Number (RIN} for this rulemaking.

FOR FURTHER INFORMATION CONTACT:
Lachlan Seward, Advanced Technology
Vehicles Manufacturing Incentive
Program, 1J.8. Department of Energy.
1000 Independence Avenue, SW.,
Washington. DC 20385, 202—-386—-8146:
or Danie! Cohen, Assistant General
Counse! for Legislation and Regulatory
Law, Office of the General Counsel,
1000 Independence Avenue, SW.,
Washington, DC 20585, 202-586-2918.

SUPPLEMENTARY INFORMATION:
[. Inroduction and Background
1I. Diseussion of Interim Final Rule
A, Applicant Eligibility for Grant and Loan
Programs—Statutery Criteria
B. kpphrdn* Eligibility for Direct Loan
Progrdm—Secretanal Determinations
C. Profect Eligibiliry for Grant and Loan
Programs
D. Terms for Direct Loans
E. Application Process for Direct Loan
FProgram
F. Credit Subsidy Cost for Direct Loans
;. Projoct Cests
H. Assessment of Fees for Direct Loan
Program
I Assessment of Applications and Program
Prigrities
1. Application Submission
IV. Regulatory Review
A. Review Under Executive Order 12866
B. Review Under National Envitonmental
Policy Acl of 1968
C. Review Under the Regulatary Flexibility
Act
D. Review Under the Paperwork Reduction
At
E. Review Under the Unfunded Mandates
Reform Act of 1995
F. Review Under the Treasury and General
Government Appropriations Act, 1998
C. Review Under Execuntive Order 13132
H. Feview Undear Dxecutive Order 12958
I. Review Under the Treasury and General
Government Appropriatigns Act, 2001
j. Review Under Exocutive Order 13211
K. Congressional Notifieation
L. Approval by the Office of the Secratary
of Energy .

I. Introduction and Background

Section 136 of the Energy
Independence and Security Act of 2007
[“EISA"), enacted on December 19,
2007, Public Law 110-140, authorizes
the Secretary of Energy [ Secretary’’] to
make grants and direct loans Lo eligible
applicants for projects that reequip,
expand, or establish manufacturing
facilities in the United States Lo produce
gualified advanced technology vehicles,
or qualifying components and also for
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To defermine the relevant fuel
economy baselines for a new
manufacturer or for a manufacturer that
has not previously produced equivalent
vehicles, the statute allows the Secretary
to substitute industry averages. (42
U.5.C. 17013(e)]

Today's interim final rule establishes
the regulations necessary to determine
whether an automobile manufacturer
meets the minimum fuel economy
improvement threshold. If the applicant
is an automobile manutacturer that
manufactured vehicles in model vear
(MY) 2005 thal were subject to the
CAFE standards (existing
manufacturers), that manufacturer must
demonstrate Lhat the fuel economy of its
vehicle flest (the manufaeturer's
passenger and light-duty truck fleets) for
the most recent MY thal dala are
available is no less than the fuel
economy of its MY 2003 fleet.

The statule requires that an existing
manufacturer's MY 2005 average fual
economy is to be compared to the
adjusted average fuel economy of that
manufacturer's light-duty fleet from the
most recent vear for which there is
available data, but the statute does not
specify which data, DOE interprets the
“mast recert year for which data are
avajlable” to mean the most recent
mods! vear for which a manufacturer
has final data for the purpose of
compliance with the fuel economy
standards for passenger automabiles (48
CFR Part 531] and light trucks (49 CFR

Part 333).1 By relving on the most recent
WY for which final CAFE compliance
data are available, the fus] econemy
comparison for existing manufacturers
will be based on data appraved by the
1I.5. Environmenlal Protection Agency
(EPAl under 10 CFR Part £00.1

Section 136 directs Lhat this fuel
economy comparison is Lo be based on
an adjusted average fuel economy.
Although the stalute does not define.
"“adjusted average fue! economy,” DOE,
for purpases of today's interim final
rule, has defined "adjustad average fusl
econemy” to mean a harmaonig
production weighted average of the
combined fuel economy, as determinad
under the Energy Policy and
Conservation Act (Pub. L. 54-163;
“EPCA™). as amended, of lhe vehicles
within a manufacturer's vehicle fleet, In
MY 2005, there was a CAFE standard
applicable to vehicles defined as
pzssenger automaebiles 2 and a CAFE
standard applicable to vehicles detined
as light trucks.? The adjusted average
fus! economy combines a
manufacturer's passenger automobile
fleet and light truck fleet, measursd in
miles per gallon [mpg).

The fusl sconomy improvement
thresheld for eligibility specified in
sertion 136(e) requires that antomobile
manufacturers applving under either the
loan or grant program demonstrate a
history of maintaining or improving the
fuel economy of its fleet. Consistent
with section 136, DOE is requiring that

Toial Production Volume

an existing manufacturer demonstrate.
that the fuel economy of its passenger
automobile and light duty truck ﬂeel is
at least ag efficient as that
manufacturer's MY 2003 fleet. |

To demonstrale compliangé with the
fue! economy level as required by
subsection (&) of gection 136, the
adjusted average fuel economy of an
existing automobils manufacturer's MY
2005 pagsenger automabile and light
truck flest is compared to the adjusted
average fuel economy of that
manufacturer's passenger automobile
and light truck Meet lor the most recent
year in which final CAFE compliance
data are available. The adjusted average
fuel economy of an existing automebile
manufacturer's fleet in the most recent
year for which CAFE compliance data
are available must be no less than the
adjusted average fuel economy of that
manufacturer's fleet in MY 2005,

For exampls, if in MY 2005 a
manufaciurer produced vehicles as
follows:

Praduction
Modal MPG volume
Passenger Autormobile
A e 27 156,000
Light Truek B ... 20 200,000
Light Truck C ..o 17° 100,000

the adjusted average fuel economy for
that manufacturer in MY 2005 would -be
calculated as:

# Fehicled

# VehicleB

# VehicleC

y OT

FuelEconomy = FuelEconomy  FuelEcomomy
450,000
150,000 . 200,000 N 106,000 = 20.99 MPG

In this example, the manufacturer’s
adjusted fusl economy average for the
most recent vear, at timne of application,

1 Compliance with the fuel ecenomy standards is
basod on data approved by EPA. (See. 49 CIFR
F37.9].

z"Passangar antomobile™ is delined for the
purpose of CAFE as nssentially any 4-wheelad
vehicle prapelled by fuel which is manufaciured
“primarily for use on public reads, israted at 10,000
pounds gross vehicle weight or less. is
manufactured primarily for the use in the
transportation of 10 or lawer individoals, and is oo
a “light taek.” (See. 42 FR 383062, July 25,1977,
ss amended al 43 FR 12013, March 23 1975: 44 FR
2433, Jan, 2. 1579)

WHLiht truck™ ix detined for the purpose of the
CAFE raqnirements, as

|a) an automobile other than a passenger
anlonohile which is sither designed for off-
highway operatign. as describad in paragraph |b) of

for which CAFE compliance data are
available, must be no less Lthan 20.99
mpg. Otherwise the manufacturer would

this scetion. or designad to performy at least ona of
the fullowing lunctions:

[1] Transport more than 10 persons:

(2] Provids Wemporary living guarters;

{3} Transport properly on an epen bad:

14] Provide greater vargo-caryving than passenger-
rarrving volume: or

15] Fermit expanded use of the autamobile for
vargo-carrving putpnsas or other nonpassengar-
carrving purpeses through Lhe removal of seats by
means installed lor that purpose by the
avlomaobile’s manufacturer or with simple tools.
such as serovwdrivers and wrenches, so as ke ¢roale
a flat, flovr level surfaca extending from the lorward
most paint of installation of those seats to the rear
of the avtomaebile's interior.

not be eligible for a section 136 grant
award or direct loan.

) An automebile capable of off-highway
operation is an wutomobije—~

lalii) Thal has 4¢-wheat drive; or

1i1) Is raled al more than 6,000 pounds gross
vehjcle weight: and

121 Thal has at laast four of the following
characteristies | |—

(i1 Approach angle of nol less than 28 degrees,

(17} Breakowver angle of not less Lhan 14 degraes.

{i5i) Departure angle of not less Lthan 20 degraes.

[iv] Funning clearance of oot less tian 20
centirelars.

[v] Front and rear axle clearances of nol less than
16 centimetears each,

[See, 22 FR 38362, [uly 8. 1977, as amended at
43 TR 12013, dlar. 23, 1978, 58 FR 18030, Apr. 7,
19493).
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today's interim final rule requires
applicants to submit this required
assurance as part of any direct loan
application.

C. Project Eligibility for Grant and Loan
Programs

Under section 136, grants and direct
loans may be provided for the costs of
reequipping. expanding, or establishing
manufacturing facilities in the United
States to produce gualified advanced
technology vehicles, or qualifying
components. Section 136 also
authorizes the Secretary 10 issue grants
and direct loans for the costs of
engineering integration performed in the
United States of qualifying advanced
technology vehicles and qualifving
components. Spegifically, subsection (b}
of section 136 directs that for the grant
program S—

The Secratary shall provide facility
funding awards under this section to
automobile manufacturers and component
suppliers to pay not more than 309 percent
of the cost of—

(1] reaquipping, expanding, or establishing
a manufacturing facility in the United States
to produce— .

[A) qualifying advanced technology
vehicles: or

(B} qualifying components; and

(2] engineering integration performed in
the United States of qualifving vehicles and
qualifying components.

(42 U.8.C. 17013[b)}

LInder the loan provisions of section
136, the Secratary is directed "'to
provide a total of not more than
$25,000,000,000 in loans to eligible
individuals and entities (as determined
by the Secretary] for the costs of
activities described in subsection [b)."”
(42 U.5.C. 17013{d)(1])}. Section 136
provides lwo categories of projects
eligible for direct loans: [1)
Manufacturing facilities in the Uniled
States designed to produce qualified
advanced technology vehicles or
qualified components; and (2]
engineering integration perfermed in the
United States of qualifying advanced
technology vehicles and qualilving
components. Eligibls costs of such
projects are: [a) Those costs that are
reasonably related to Lhe reequipping,
expanding, or establishing a
manufacturing facility in the United
States to produce qualifying advanced
technology vehicles or qualifying
components; [b} costs of enginesring
integration performed in the United

= At this time. no funds have been appropriated
Jur the puspose of making prant awards under
seelion 136Gh).

b As discussed later in Lhis dacument, seetion 136
doas not place a resiiction on the pertenl of costs
elizible under e direct loan program.

States for qualifving vebicles or
qualifying components. Costs eligible
for payment with loan proceeds are
costs incurred, but not vet paid by the
borrower, affer a substantially complete
application has been submitted to DOE
and costs incurred after the closing of
the Joan.

The statute defines “advanced
technology vehicle” as—

ILlight duty vehicle that meets—

(A) the Bin 5 Tier IT crnission standard
wstablished in regulations issued by the
Administrator of the Bnvironmental
Frotection Agency under section 202(i) of the
Clean Alr Act (42 U.S.C. 7521{i]). or a lovwer-
numbered Bin emission standard,

[Bj any new emission standard in effect for
fine particulate matter preseribed by the
Administrator under that Act (42 U.5.C. 7401
el seq.); and

[C} at least 125 porcent of the average base
vear cambined fuel economy for vehicles
with substantially similar attributes.

(42 U.8.C. 17013(a}(1]}

As stated above, the statute does not
define “light duty vehicle.” DOE
interprets “light duty vehieles™” to be
vehicles currently subject to the CAFE
requirements under EPCA, (i.e.,
passeznger automobiles and 11%;1 trucks).

The Hrst two provisions of the
statutary definition of “advanced
technology vehicle” ensure Lhat such a
vehicle has low emissions. Pursuant to
ils authority under the Clean Air Act, on
Fehruary 10, 2000, the EPA published a
final rule establishing new Federal
emission standards for passenger cars
and light trucks (see 65 FR 6695].
Known as the Tier 1l Program, the
emissions standards in EPA’s final rula
cover light-duty vehicles (i.e., passenger
cars and light trucks with a gross
vehicle weight rating (GVWR)] of 6,000
pounds or lass, as well as “medium-
duty passenger vehicles” (MDPVs}}.7

The Tier II standards are designed to
raduce the emissions most responsible
for the ozone and particulate matter
impact from these vehicles (e.g., nitrous
oxides and non-methane organic gases)
and contributing to ambient volalile
organic compounds.

7 An MDPV is defined as a light Lruck rated at
more than 8,500 1bs GVWR, or that has a vehicle
rirh weight of more than 6,000 pounds, or that has
a basic vehicle frontal area in excass ol 45 square
feel. MDPV dogs not include a vehicle that:

Lz an “incoraplate tuek': or

Has a seating capacity of more than 12 persons;
or

I designed [or more than 9 persons in ssating
rearward of the driver's seat: or

is equippad with an open carge area (for example.
2 pick-up truck box or bed} of 72.0 inches in
intorior Javgth nr more. A covered box not readily
accessible from the passenger compartment will be
considerad an open carge area for purposes of iz
definition.

40 CFE 86-1803-01.

The Tier Il emission standards are
based on 2 system of emission bins in
which light-duty vehicles are certified
in one of eight bins: Bin 1 represents the
cleanest or lowest emitting vehicles, and
Bin 8 represents the highest emitting
vehicles of the Tier II bins, The
emission standards for a manufacturer’s
vehicle fleet must comply on average
with Lhe Tier II Bin 5 level. Thus, the
Tier I Bin 5 emission certification
levels are the average of the Tier II
emission levels with lower bins [(i.e.. 4,
3. 2, or 1) representing lower emitting
vehicles and higher bins [i.6., 6, 7, or 8}
representing vehicles that ave more
polluting. 72 FR 28102, 29103 (May 24,
2007). Section 136 limits “advanced
technology vehicles” 1o those vehicles
that, at a minimum, comply with Bin 5
lavels at the time an application is
submitted to DOE.

The grant and loan programs provide
assistance for the production of vehicles
and components that demonsirate
advanced fuel economy improvements.
In order to qualify as an “advanced
technology vehicle” a vehicle must mest
at least 125 percent of the average base
vear combined fus! economy for
vehicles with substantially similar
attributes.s It should be noted that the
at least 25 percent improvement in fuel
economy periormance necessary for a
vehicle to qualify as an advanced
technology vehicle is the minimum
improvemesnt necassary for eligibility
under the section 136 grant and loan
programs. As discussed later in this
notice, in pricritizing projects to receive
either a grant or a loan, DOE will
consider the extent o which an
advanced technology vehicls exceeds
the 125 percent minimurm,

For the purpass of demonstrating the
at least 25 percent improvement, vehicle
fuel economies are compared without
consideration of whether the vehicles
are dua! fueled automobiles under
CAFE. A "dual fueled autemecbile” is an
automnabile that is capable of cperating
on alternative fuel or a mixture of
biodiesel and diesel, and on gasoline or
diesel. 48 U.5.C. 32901(a)(9]). Dual
fueled vehicles are commonly referred
to as flexible fusl vehicles,

The CAFE statute specifies special
caleulstions for determining the fuel
economy of dual fueled automobiles
that give those vehicles higher fuel
economy ratings than automobiles that

uin calculating the percent improvement in
average base vear combined Il ecanomy, if the
vehicle at issue is ap all electric drive, a range
exlended elactric vehicle. or g plug in hyhrid
vehicle. then the applicant will need to submit
infermation that allows the Departient to
determine thal the vahicle meets the 123% average
combined fuel economy test.
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Ciass Passanger & cargo volume [(cu. f.)

Standard .o 4,500-8,500 pounds.
Vans .

Passenger ..o, < 8,500 pounds.

Cargo < 8,500 pounds.
Minivans ... < 8,500 pounds.
Spert Utility Vehicles [SLIVs} .......... < 8,500 pounds.

DOE nctes that in MY 2005 not every
EPA vehicle class was populated by
vehicle models manufactured in that
mode! year (i.e.. small pickups and large
wagons). If an EPA class did not have
a representative MY 2005 maodel, DOE
combined that class with ancther EPA
class in a manner consistent with the
grouping of vehicles by “substantially
similar attributes.”

DOE further categorized vehicles by
periormance. Performance vehicles
generally have lower fuel ecanomy
ratings than non-performance vehicles
in the same EPA class. Also, different
fuel economy technologies may be

applicable to performanee as cpposed to
non-performance vehiclss [ie.,
additional asrodynamic improvements
may not be available for performance
vehicles). In order to distinguish
between vebicles that are manufactured
to achieve higher performance from
other similarly sized non-performance
vehicles, DOE evaluated the peak
horsepower to curb weight ratio of each
vehicle in a size class. DOE plotiad the
peak horsepower to curb weight ratie for
each vehicle by EPA class. Generally, if
there was at least a doubling of the peak
horsepower to curtr weight ratio along
the plotted line, as compared to the

lowest plotied value, DOE then looked
at the plotied dala to see if thers was a
reasonably identifiable point beyond the
doubling that divided the vehicles, i.e.,
a break point. For thase classes in which
DOE was able to identify a break point,
DOE created an additional
performanece” class, DOE identified a
point in several of the EPA classes at
which there was a substantial increase
in the ratio. In those instances in which
there was a marked increase, the more
powerful vebicles were plaged into a
"“performance class.” This additional
analysis resulted in a total of 17 classes,

Ciass of vehicles with substantially similar attributes

Example of MY 2005 vehicles

Two-seater

Tiwa Seater Perormance .. e s e mneens

Minicempact sedan
Minicompact sedan Perlormance
Subcompact sedan

Subeompact performance sedan ..

Compact sedan ..........
Compact performance sedan
Wid-size sedan ...

Wid-size performance sedan ...

Large sedan

SMAI WRTODM oo v e v e eren e

Mig-size and large wagons
Small and standard pickup
Minivan

Cargo van . -
Sport Utility Vehn:ie

Mazda MX-5 Miata, Chrysler Crossfire Roadster, Parsche Boxier.

GMC Corvette, Mercedes SLES AMG, Chrysler Viper Coupe.

Mini Cooper, Volkswagen Beelle Convertible, Mitsubishi Eclipse Spyder.

Porsche 811, Ford Jaguar XKR Convertible, Mercedes CLK55 AMG.

GMC Aveg, Toyota Celica, Honda Acura.

Mercedes CLK500, BWMW M3,

Volkswagen Jetta, Toyota Cordlla, Ford Focus, Chrysler Sebring convertible.

Mercedes CL 55 AMG, Bentley Cantinental GT.

Mercury Sable, Chevrolet Malibu, Honda Accerd, GM Monte Carlo, Hyundai Sonata,
Toyota Camry, Nissan Alfima.

Ford Jaguar S-Type, Mercedes E55 AMG, Nissan Infiniti G35.

Mercedes S C lass, Cadillac Deville, Kia Amanti, Dodge 300 Base, Ford Five Hun-
dred, General Motors Impala.

Toyota Corolla Matrix, GMC Vibe, Chrysler PT Cruiser, Toyola Scion.

Volkswagen Passat Wagon, Ford Taurus wagon, Mercedes E320, GM Saab 8-5
Wagon.

Ford F150, GM Silverado, Nissan Frontier, Dodge Dakota, Toyota Tundra, GM Si-
erra.

Dodge Caravan, Chrysler Town & Gountry, Toyota Sienna, GMC Montana, Nissan
Quest, Honda Odyssey. Ford Monteray Wagon.

Chevrolet Astre, Ford E150.

Jeep Wrangler, Ford Escape, Chevrolet Blazer, Range Rover, Mercedes M-ciass,
GM Equinox, Toyota Sequaia, GMC Envay.

In order to delermine the average
combined fuel economy for each class,
DOE will calculate the harmonic

that are available, and assumed sach
vehicle was a non-dual fueled vehicle.

production weighted average for each
class. As previovsly stated, DOE relied
on the MY 2005 CAFE complianee data

2005 Fusl
Vehicle class f,‘g%?{t‘; econggﬁgaaver- 200152?ng x
TWO-SBAIET oot e <0121 25.3 31.6
Two-Seater Performance 20121 22.2 27.8
Minmeompact Sedan . = 0,088 29.3 387
Minicompact Performanca Sedan ...veeiveec = 0.088 22.4 23.0
Subompact Sedan ..., < 0.082 25.6 37.0
Subcompact Performance Sedan = 0.082 22.8 28.5
COMPACE SEAAN ..ceies e e e bbb e R < 0.073 338 422
Compact Performanca SEAARN ... s 2 0.073 238 28.5
Mid-Size Sedan ............. . = 0.085 29.4 367
Mid-Size Performance Sedan ...................................................................................................... = 0.085 2341 28.8



Federal Register / Vol. 73, No. 219/ Wednesday, Navember 12, 2008 /Rules and Regulations 66729

tnaterials are intended to provide
adequate information for the
Department to comply with the
requirements and goals of section 136
and other applicable legal and
regulatory requirements. One such
requirement, written assurance that all
laborers and mechanics are paid
prevailing wages, explicitly appears in
section 136{d)(2] and appears in today's
interim final rule. Other requirements in
section 136 relate to Secretarial
determinations of applicant eligibility
such as: (i) Financial viability absent
rereipt of additional Federal funding
associated with the proposed project
and (ii) the efficient and effective
expenditure of loan procesds. Today's
interim final rule specities the
information ta be submitted by an
applicant in order for the Secretary to be
able to make such determinations.

F. Credit Subsidy Cost far Direct Loans

To date, Congress has appropriated
$7.500,000,000 1o cover tha subsidy cost
of the direct loans issued under section
136, and provided an overall cap of
$25,000,000,000 on the principal
amount of the loans that may be issued.
Under the Federa! Credit Reform Act of
1990, the subsidy cost reflects *'the
estimated lang-term cost to the
Government of the direct loan,
calculated on a nel present value basis,
excluding edministrative costs and any
incidental effects on governmental
receipts or outlays.” 2 1J.5.C. 661a[5)[A].
This amount will be unigue for each
loan issued under section 136, and is
dependent on the particular
circumstances of the borrower and the
praject for which the loan will be
issued. While Congress has
appropriated funds at approximately a
30 percent subsidy rate, the subsidy cost
for individual borrowers and projects
may be valued at more or less than 30
percent. If the subsidy costs are
estimated to be higher than 30 percent
the Departmen! will only be able to
issue loans which may be covered by
the actual amount apprapriated for use
as the subsidy, an amount which will
not reach the $23,000,000,000 cap.
Thus, while there is a limit on the total
amount of loans the Department is able
to make, the value of the loans the
Department is able to make with the
credit subsidy amount appropriated
may be less than §25,000,000,000.

G. Project Costs

Section 136 gtates that awards under
the grant program for eligible projects
shall pay "“not more than 30 percent” of
project cost. On the other hand, ssction
136 does not impase a maximurm
percentage of funding associated with a

particular project for the direct loan
program. In accordance with Federal
credit poligies under OMB Circular A—
129, the Department will adhere to
requirements for a significant borrower
stake. Under the interim final rule, the
Federal loan may only constitute up to
80% of @ project’s cost. Section 611.102
sets forth the types of casts the
Department will consider to be eligible
project costs—i.e., costs for which grant
or loan proceeds may be expended.
Eligible costs are: [a) Thoss costs that
are reasonably related to the
reequipping. expanding, or establishing
a manufacturing facility in the United
States to produce qualifying advanced
tachnology vehicles or qualifying
components; [b) costs of engineering
integration performed in the United
States for qualifying vehicles or
qualifying components. Costs eligible
for payment with loan proceeds are
costs incurred, but not vet paid by the
borrower, afler a substantially complete
application has been submitted to DOE
and costs incurred after the closing of
the loan. In determining the overall total
cost of an Eligible Project, DOE and the
applicant may include significant costs
already incurred and capitalized by the
applicant in accordance with Generally
Accepted Accounting Principles and
these costs rmay be considered by DOE
in determining the Borrower's
contribution to total project costs,

H. Assessment of Fees for Direct Loans

Section 136(f] states that
administrative costs "'shall be no more
than $100,000 or 1D basis points of the
loan.” The Department interprets this
subsection as authorizing DOE te charge
borrowers an administrative fes, which
shall be deposited into the U.5.
Treasury, and as providing DOE with
the flexibility to choose either monetary
option set forth in the statute. DOE has
decided that administrative costs fora
particular loan will be 10 basis points of
the Joan to be'paid by the borrower on
the closing date of the lean. No
application fee will be charged, and
therefore applicants that do not receive
a loan will pay no administrative fee.
The Dzpartment bases its decision cn
the need for fairness among applicants
and the belief that administrative costs
for a loan will be in excess of 10 basis
points. By in¢luding o fee provision in
section 136, Congress demonstrated an
intent that applicants should pay a fee
in connection with a loan. By selecting
10 basis points as the fee for all loans.
the Department assures that applicants
for smaller Jeans will pay smatller fees.

I. Assessment of Applications and
Priorities

All applications received will be
reviewed Lo determine whether the
applicant is eligible and that the
application contains all information
required of an applicant by section 136,
this interim final rule and other
applicable law. Applications that are
determined to be eligible and
substantially complete will undergo a
substantive review by DOE based upon
certain evalvation [actors. These factors
include, but are not limited to, the
technical merit of the proposed
advanced technology vehicles or
qualifving camponents, with greater
weight given for improved vehicle fuel
economy above the minimum required
for an advanced lechnology vehicle,
potential contributions to improved fuel
econamy of the U.S. light-duty vehicle
fizet, prometion of the use of advanced
fuel (e.g., E83, ultra-low sulfur diesel],
and potential reductions in petreleum
use by the U.5. light-duty fleet. DOE
will also assess lhe adequacy of the
propesed provisions to protect the
Government, including offers of
participation in project gains,
sufficiency of Security, the priority of
the lien position in the Security, and the
percentage of the project Lo be financed
with the loan.

III. Application Submission

Section 611.101 of this interim final
rule sets forth the information DOE will
need an applicant to submit in order to
make the determinations required in
section 136 and this interim final rule
for issuance of a loan or award.
Applicants may submit loan requests for
multiple eligible prejscts in a single
application provided that the
application provides a way to segregate
each proposed eligible project in such a
way thal permits DOE te evaluate each
project in the application, Applications
for the first tranche of loans may be
submitied or hand delivered to the
Postal Mail address listed in ADDRESSES.
DOE will consider and evaluale
substantially complete applications as
and when they are submitted during the
first tranche periad, which will close
December 31, 2008. DOE may make
decisions on such applications and
close toans with respect to such
applications at any time, After
December 31, 2008, subsequent tranche
periods will close on the last day of
each calendar vear quarter (i.e., March
31, 2009; June 30, 2009, etc.] For
applications submitted during those
subsequent periods, no final decisions
will be made with respect to such
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new regulations, section 3{a] of
Executive Order 12988, “Civil Justice
Reforn,"” 61 FR 4728 (February 7. 1986].
imposes on Executive agencies the
general duty to adhere to the following
requirernents: (1) Eliminate drafting
errors and ambiguity; (2] write
regulations to minimize litigation; and .
(3) provide a clear Jegal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3{a),
section 3(b) of Executive Order 12588
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1] Clearly
specifies the preemptive effect, if any;
(2] clearly specifies anv effect on
existing Federal law or ragulation; (3}
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction: (4}
specifies the retroactive effect, if any; (3}
adequately defines key terms; and (6)
addresses other importar issuss
aftecting clarity and general
draftsrnanship under any guidelines
issuad by the Atterney General. Section
3(e) of Executive Order 12983 requires
Executive agencies to review regulations
iri light of applicable standards in
seclion 3(a) and section 3{b] to
determine whether they are met oritis
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, this rule mests
the relevant standards of Executive
Order 12988,

I. Treasury and Gensral Government
Appropriations Act, 2001

The Treasury and General
Government Appropriations Act, 2001
(44 U.5.C. 3516 note)] provides for
agencies to review most disseminalions
of information to the public under
cuidelines established by each agency
pursuant to general guidelines issued by
OMB.

OMB’s guidelines were published at
67 FR 8452 (February 22, 2002), and
DOE’s guidelines were published al 67
FR 62446 [October 7, 2002). DOE has
reviewed today's final rule under the
OMB and DOE guidelines and has
concluded that it is consistent with
applicable policies in those guidelines.

J. Exacutive Order 13211

Execuiive Grder 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,"” 66 FR 28355 (May
22, 2001] requires Faderal agencies lo
prepare and submit to the OMB. a
Statement of Energy Effects for any
propesed significant energy action. A

“significan! energy action" is defined as
any action by an agency that
premulgated or is expected to lead 1o
promulgation of a final rule, and that:
(1) Is a significant regulatory action
under Executive Order 12866, or any
successar order; and (2] is likely to have
a significant adverse affect on the
supply. distribution, or use of energy, or
[3] is designated by the Administrater of
OIRA as a significanl energy action. For
any proposed significant energy action,
the agency must give a detaile
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
enargy supply, distribution, and use.
Today's regulatory action would not
have a significant adverse effact on the
supply, distribution, or use of energy
and is thorefore not a signilicant energy
action. Accordingly, DOE has not
prepared a Statement of Energy Effects.
K. Congressional Notificetion

As required by 5 U.5.C. 801, DOE will
submit to Cengress a repart regarding
the issuance of teday's interim final
ruls. The report will stale that if has
been determined that the interim tinal
rule is 2 "major rule” as defined by 5
11.5.C. 804{2). Pursuant to 5 U.5.C,
802{2), DOE finds good cause that the
effective date of this major ruls need not
be delayed because notice and public
procedure thereon are unnecessary,
impracticable, and conlrary to the
public interest. In the Continuing
Resclution, 2009, Congress amended
secticn 136 of EISA to require DOE te
acl with extreme expedition in the
establishment and implementation of
the Advanced Technolagy Vehicle
Manufacturing Incentive Program.
Specifically, Congress mandaled that
the Secretary issue an interim final
rule—a rule that is issued and becomes
effective without prior public notice and
comment. Furthermore, Congress
mandated that this interim final rule be
promulgated no later than 60 days alter
enactment of the Continuing Resolution
2009, In addition, the Department is
cognizant of the current extraordinary
and adverse credit market conditions,
and believes it would be contrary to the
public interest to delay the effactive
date of regulaticns implementing a
program that may help respond to those
conditions. Thus, it weould be
in¢onsistent with that Congressional
mandate, and thereby unnecessary,

impracticable and contrary to the public

interest, for the effective date of this
interim final rule to be delayed beyond
the date of its publication. For the
reasons stated above, DOE also finds

good cause, pursuant to 5 U.S.C.
553{d)(3], to waive the 30-delay in
effective dale required by the -
rulemakings provisions of the
Administrative Procedure Acl.

L. Approval by the Office of the
Secretary of Energy

The Secretary of Energy has approved
the issuance of this interim final rule.

List of Bubjects in 10 CFR Part 611

Adininistrative practice and
procedure, Energy, Loan programs, and
Reporting and recordkeeping
requirements.

Issued jn Washington. DC, on November 5,
2008.

Owen Barwell,

Deputy Chigf Financial Officer.

m For the reasons stated in the Preamble,
chapter II of title 10 of the Code of
Federal Regulations is amended by
adding a new part 611 as set forth
belaw.

PART 611—ADVANCED TECHNOLOGY
VEHICLES MANUFACTURER
ASSISTANCE PROGRAM

Subpart A—General

£611.1 Purpose.
£611.2 Definitions,
§611.8 Advanced technology vehicle.

Subpart B—Direct Loan Program

§611.100 Eligible applicant.

£611.101 Application.

§611.102 Eligible project costs.

§611.103 Application evaluation.

§611.104 [Reserved].

£611.105 Agzeement.

§611.106 Environmental requircments.

$611.107 Loan terms.

§611.108 Perfection of liens and
preservation of collateral,

§611.109 Auditand access to records.

§611.110 Assignment or transfer of loans.

§611.111 Default, demand, paymant. and
collateral iiquidation.

§611.112 Termination of obligations.

Subpart C—Facility Funding Awards

§6511.200 FPurpose and scope,

£611.201 Applicability.

§611.202 Advanced Technelogy Vehiule
Manutaciuring Facility Award Program.

§G11.203 Ehigibility.

£611.20¢ Awards.

£611.205 Period of award evailability.

§611.206 Existing facilities.

£611.207 Small automobile and component
manufacturers.

§611.208 [Reserved]

£611.200 [Reserved].

Anthority: Fub. L. 110-140 [42 U.E.C.
17013} Pub. L. 110-323.

Subpart A—General

§611.1 Purpose.
This part is issued by the Department
cf Energy (DOE) pursuant 1o section 135
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Subpart B—Direct Loan Program

§611.100 Eligible applicant.

[a) In order to be eligible to receive a
loan under this part, an applicant

(1) Must be either—

(i) An automaobile manufacturer that
can demonstrate an improved fuel
econamy as specified in paragraph (b) of
this section, or

[ii) A manufacturer of a qualifving
component; and

(2) Must be financially viable without
receipt of additional Federal funding
associated with Lbe proposed eligible
project,

(b) Improved fuel economy. (1) 1f the
applicant is an automebile manufacturer
that manufactured in mode] vear 2005.
vehicles subject to the CAFE
requirernents, the applicant must
demonstrate that its adjusted average
fuel economy for its light-duty vehicle
fleet produced in the most recent year
for which final CAFE compliance dats
is available, at the time of application,
is greater than or equal to the adjusted
average fuel economy of the applicant’s
fleet for MY 2005. based on the MY
2003 final CAFE compliance data.

(2] It the applicant is an aulomobile
manufacturer that did not manuvfacture
in mode! year 2005, vehicles subject to
the CAFE requirements, the applicant
must demonstrate that the projected
combined fuel economy for the relgvant
the advanced technology vehicls that is
the subject of the application is greater
than or equal lo the industry adjusted
average fue) econamy for modsl year
2005 of equivalent vehicles, based on
final CAFE compliance data.

(3] The CAFE values under this
paragraph are to be calculated using the
CAFE proceduras applicable to the
model year being evaluated.

(4] An applicani mus! provide fuel
economy data, al the mode! lavel, relied
upon to make the demonstration
required by this section.

(5) An applicani thatisa
manufacturer of a qualifying component
under paragraph (3){1](ii) of this section
does not nead to make a showing of
improved fuel economy under this
paragraph.

(¢]1n determining under paragraph
(al(2) of this section whether an
applicant is tinancially viable, the
Department will consider a number of
factors, ineluding, but not limited te:

(1) The applicant's debt-lo-equity
ratio as of the date of the loan
application;

(2] The applicant's earnings before
interest, taxes, depreciation, and ’
amortization (EBITDA] for the
applicant’s most recent fiscal year prior
to the date of the loan application:

(3} The applicant's debt to EBITDA
ratio as of the date of the loan
application;

(4) The applicant’s interest coverags
ratic [caleulated as EBITDA divided by
inlerest expenses) for the epplicant’s
most recent fiscal vear priar to the date
of the loan application;

(5] The applicani’s fixed charge
coverage ratio [caleulated as EBITDA
plus fixed charges divided by fixed
charges plus interest expenses] for the
applicant’s most recent fiscal year prior
to the date of the loan application;

(6) The applicant's liguidity as of the
date of the loan application;

(7] Statsments from applicant’s
lenders that the applicant is current
with all payments due under loans
made by those lenders at the time of the
loan application; and

(8] Financial projections
demonstrating the applicant’s solvency
through the period of time that the loan
is outstanding.

(d). For purposes of making a
determination under paragraph (a)(2] of
this section, additional Federa) funding
includes any loan, grant, guarantee,
imsurance, payment, rebats, subsidy,
credit. tax benefit, or any other form of
direct or indirect assistance from the .
Federal government, or any agency or
instrumentality thereof, other than the-
proceeds of a Joan approved under this
Part, that is, or is expected to be made
available with respect to, the project for
which the loan is sought under this Part.

§611.101 Application.

An application must include, ata
minimum, the following information
and materials:

[a) A certification by the applicant
that it meets each of the requirements of
the program as set forth in statute, the
regulations in this parl, and any
supplemental requirements issued by
DOE;

(b A description of the nature and
scope of the proposed project for which
a loan or award is sought under this
part, including key milesiones and
location of the project;

(¢} A detailad explanation of how the
propaosed project qualifies under
applicable law to receive a loan or
award under this part. including vehicle
simulations using industry standard
tnode! [need to add name and location
of this open source model) to show
projected fuel economy:;

(d) A detailed estimate of the total
project casts logether with a description
of the methodelogy and assumptions
used te produoce that estimate;

(2] A detailed description of the
overall financial plan for the proposed
project. including all sources and uses

of funding, equity. and debt, and the
liability of parties associated with the
project;

(f] Applicant’s business plan on
which the project is based and
applicant’s financial mode] presenting
project pro forma statements for the
propesed term of the obligations
including income statements, balance
sheats, and cash flows. All sueh
information and data must include
assumptions made in thejr preparstion
and the range of revenue, operating cost,
and credit assumptions considered;

(g} An analysis of projected market
use for any producl [vehiele or
compaonent) to be produced by or
through the projeet, including relevant
data and assumptions justifying the
analysis, and copies of any contractual
agreements for the sale of these products
or assurance of the revenues to be
genaraled from sale of these products;

{h) Financial statements for the past
three vears, or less if the applicant has
been in operation less than three years,
that have been audited by an
independent certified public
accountant, including all asseciated
notes, as well as interim financial
stalements and notes for the current
fiscal yoar, of the applivant and parties
providing the applicant's financial
backing, together with business and
financial interests of controlling or
commonly controlled organizations or
persons, including parent, subsidiary
and other affiliated corporations or
pariners of the applicant; ‘

(i) A list showing the status of and
estimated completion date of applicant’s
required project-related applications or
approvals for Federal, state, and local
permits and authorizations to site,
construet, and operate the project. a
period of 5 years preceding the
submission of an applicalion under this

(}) Information sufficient to enable
DOE 1o comply with the National
Environmental Policy Act of 1969, as
required by § 611.106 of this part;

?k] A listing and descripticn of assels
associalad, or to be associated, with the
praoject and any other asset that will
serve as collateral for the Lean,
including appropriate data as to the
value of the assets and the useful life of
any physical agsets. With respect to real
property assets listed, an appraisal that
is consistent with the “Uniform
Standards of Professional Appraisal
Practice.” promulgated by the Appraisal
Standards Board of the Appraisal
Foundation, and performed by licensed
or certified appraisers, is required;

(1] An analysis demonstrating that, at
the time of the application, the
applicant is financially viable withoul
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(c] As appropriate, each specific
report shall:

(1] Address conditions or resources
that might be directly or indirectly
alfected by the project;

(2} [dentify significant environmental
effects expected to occur as a resull of
the project;

(3} Identify the effacts of construction.
operation (including maintenance and
malfunections), and fermination of the
project, as well as cumulative effects
resulting from existing or reasonably
foreseeable projects;

(4] 1dentify measures proposed to
enhance the environmenl or to avoid,
mitigate, or compensate for adverse
effects of the project; and

(5) Provide a list of publications,
reports, and other literature or
comununications that wers cited or
relied upon to prepare each report.

[d) Specific Report 1—Project impact
and description. This report must
describe the environmental impacts of
the project. facilities associated with the
project, special construetion and
operation procedures, construction
timetables, fulure plans for related
construction, compliance with
regulations and codes, and permits that
ntust be obtained.

(¢) Specific Report 2—
Socioeconemics. This report must
identify and quantify the impacts of
constructing and operating the proposed
project on factors affecting towns and
counties inn the vicinity of the project.
The report must:

(1) Describe the socineconomic
impact area;

(2] Evaluate the impact cf any
substantial immigration of peopls on
governumental facilities and services and
plans to reduce the impact on the local
infrastructurs;

[3) Describe nn-sité manpower
requirements and payroll during
construction and operation, including
the number of construction persennel
whe currently reside within the impact
area, would commute daily to the sits
from outside the impact area, or would
relocate temporarily within the impact
area,

(4) Deterimine whether existing
housing within the impact area is
sulficient to mest the needs of the
additional population;

(5) Describe the number and types of
residences and businesses that would be
displaced by the project, procedurss ta
be used to acquire these properties, and
types and amounts of relocation
assistance payments; and

(6] Conduct a fiscal impact analysis
evaluating incremental local
government expenditures in relation to
incremental local governmenti revenues

that would result from construetion of
the project. Incremental expenditures
include, but are rrot limited to, schocl
cperating costs, road maintenance and
repain, public safety, and public utility
rosts.

(f) Specific Report 3—Altsrnatives.
This report must describe alternatives to
the project and compare the
environmental impacts of such
alternatives to those of the proposal.
The discussion must damonstraia how
environmental benefits and costs were
weighed against economic benefits and
costs, and technological and procedural
constraints. The potential lor pach
alternative to meel project deadlines

and the environmental consequences of

each alternative shall be discussed. The
report must diseuss the “no action”
alternative and the potential for
accornplishing the proposed objectives
through tha use of other means. The
report must provide an analysis of the
relative environmental benefits and
costs for each alternative.

§611.107 Loan terms.

[a) All loans provided under this part
shall be due and payable in full at the
earlier oft

(1) the projected Life. in vears, of the
Eligible facility that is built or installed
as a result of the Eligible Project carried
out using funds frem the loan, as
determined by the Secretary; or

[2] Twenty-five (25) years alter the
dats the loan is closed.

(b) Loans provided under the Part
must bear a rate of interest that is equal
ta the rate determined by Lhe Secratary
of the Treasury, taking inte
consideration curreni market yields
cutstanding markelable obligations of
the United States of comparable
maturity. This rate will be determined
separately for each drawdown of the
loan.

(c) & loan provided under Lhis part
may be subjecl to a deferral in
repayment of principal for not more
than 3 years after the date on which the
Eligible facility that is built or installed
as a result of the Eligible Project first
begins operations, as determined by the
Secretary.

(d){1) The performance of all of the
Borrower's oblizations under the Loan
Documents shall be secured by, and
shall have the priority in, such Securiiy
z¢ provided for within the terms and
conditions of the Loan Documents,

(2] Accordingly, the rule states that
the Secratary must have a first lien or
gecurity interest in all properly acquired
with loan funds. This requirement may
be waived only by the Secrelary on a
non-delegable basis. DOE must alsc

have a lien on any other property of the
applicant pledged to secure ths loan.

(3] In the event of default, if
recoveries from the property and
revenues pledged to the repayment of
the loan are insufficient to fully repay
all principal and interest on the loan,
then the Federal Government will have
recourse to the assets and revenuss of
the Borrower to the sams extent as
senior unsecured general obligations of
the Borrower.

(e} The Borrower will be required to
pay at the time of the closing of the loan
a fee equal to 10 basis points of the
principal amount of the loan.

§611.108 Perfection of liens and
preservation of collateral.

(a) The Agreement and cther
documents related thereto shall provide
that:

(1) DOE and the Applicant, in
conjunction with the Federal Financing
Bank if necessary, will take those
actions necessary to perfect and
maintain liens, as applicable, on assets
which are pledged as collateral for the -
loan; and

(2} Upon defauli by the Borrower, the
holder of pladged collateral shall take
such actions as DOE may reasonably
require to provide for the care,
preservaticn, protection, and
maintenance of such collateral soasto
enable the United States Lo achieve
maximum recovery from the pledged
assets. DOE shall reimburse the holder
of collateral for reasonable and
appropriate expenses inewrred in taking
actions required by DOE,

[b) In the event of a default, DOE may
enter into such contracts as the
Secrelary delermines are required to
preserve the collateral. The cost of such
contracts may be charged to the
Borrower.

§611.109 Audit and access 1o records.

(2) The Apreement and related
documents shal] provide that:

(1) DOE in conjunction with the
Federa! Financing Bank, as applicable,
and the Barrower, shall keep such
records coneerning the project as are
necessary, including the Application,
Termn Sheet, Conditional Commitment,
Agreement, mortgage, note,
disbursemenl requasts and supporting
documentation, financial statements,
audit reports of independent accounting
firms, lists of all project assets and non-
project assets pledged as security for the
loan, all off-take and other revenue
producing agreements, documentation
for ali project indebtedness, incoms tax
returns, technoloegy agreements,
documentation for all permits and
regulatory approvals and all other




Federal Register/Vol. 73, No. 219/ Wednesday, November 12, 2008/Rules and Regulations

66737

(b) Engineering integration costs
incurred during the period beginning cn
December 18, 2007 and ending cn
December 30, 2020.

§611.206 Existing facilities.

The Secratary shall, in making awards
to those manufaeturers that have
existing facilities, give priority to those
facilities that are oldest or have been in
existence for al least 20 years. Such
facilities can curreatly be sitting idle.

§611.207 Smali automebile and
component manufacturers.

(2] In this section, the term “coverad
firm' means a firm that—

[1] Employs less than 500 individuals;
and

(2) Manufactures automobiles or
compeonents of automobiles.

(b) Set Aside—0Of the amount of
funds that are used Lo provide awards
for each fisgal vear under this subpart,
not less than 10 percent shall be used
to provide awards to covered firms or
consortia led by a covered firm.

§611.208 [Reserved]

§611.209 [Reserved]
[FR Due. E8-26332 Filed 11—46-08, 4:15 pm)
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviafion Administration

14 CFR Part 39

[Docket No. FAA-2008-0585; Directorate
Identifier 2008—-NM-027-AD; Amendment
39-15704; AD 2008-22-05]

RIN 2120-AAB4
Airworthiness Directives; Boeing
Model 747SP Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive [ADY] jor all
Buoeing Model 747 5P series airplanes.
This AD requires repetitive lubrication
of the rudder tab hinpes and repetitive
replacement of the rudder tab control
rods. This AD results from reparts of

freeplay-induced vibration on tha
control surfaces on Boeing Model 727,
737,757, and 767 airplanes. We are
[ssuing this AD to prevent damage to the
control surface strueture during [light,
which could result in Joss of control of
the airplane.

DATES: This AD is effective December
17, 2008.

Tt Director of the Federal Register
approved the incorporation by reference
of & certain publication listed in this AD
as of December 17, 2008,

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, P.O. Box 3707,
Seattle. Washington 981242207,
lelephone 206-544-9990; fax 206—766—
5682; e-mail DDCS@boeing.com;
Internet https://
www.myboeingfleet.com.

Examining the AD Docket

You may examine the AD docke! on
the Internet at hitps//
wuw.regulations.gov; ot in person at the
Decket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Daocket Office (lelephone 800-647-5327]
is the Documsn! Management Facility,
U.5. Department of Transpaortation,
Dackei Operations, M—30, West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue 5E.,
Washington, DC 20590,

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,
Washington 98057-3356; telephone
(425) 917-6426; fax (425) 917-6590.
SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulsmaking (NPRM) to amend 14 CFR
part 39 to include an airworthiness
directive (AD) that would apply to all
Boeing Model 747SP seriss airplanes,
That NPRM was published in the
Federal Register on May 23, 2008 73
FR 30007). That NPRM proposed to

ESTIMATED COSTS

require repetitive lubrication of the
rudder tah hinges and repetitive
replacement of the rudder tab contral
rods.

Commenis

We pave the public the opportuaity to
participate in developing this AD. We
considered lhe comment received from
the one commenter.

Request To Revise Discussion Section of
NPRM

Boeing requests that we revise the
Discussion section of the NPRM to
remove the statement that the affectad
control surfaces on Bosing Modal 727,
737, 757, and 767 airplanes and Boeing
Model 7473P airplanes are similar in
dssign. Boeing states that the only
similarity between Mode) 727, 737, 757,
and 767 airplanes and Mods) 7475P
airplanes pertains to flutter-critical
unbalaneed contrel surfaces of the
identified unsafe condition. Boeing
requests that we revise that section of
the NPRM to state: "There have been no
reports of freeplay-induced vibration of
the 747SP rudder tabs. However, there
have been reports pertaining to flutter-
critical unbalanced control surfaces on
727,737,757 and 767 airplanes. This
lubrication and replacement will help
prevent conditions which allow
excessive freeplay of contre! surfaces."”

We agree with Boeing that the
Discussion section could be clarified as
Boeing specified. However. since that
section of the preamble does not
reappear in the final rule. no change to
the final rule is necessary.

Conclusion

We reviewed the relevant data,
considered the comment received, and
determined that air safety and the
public interest require adopting the AD
as proposed.

Costs of Compliance

We estimate that this AD affects 7
airplanes of U.5. registry. The following
table provides the estimated costs for
U.5. operators ta comply with this AD.
The average labor rate is $80 per work
hour.

Action . Waork hours Parts Cost per product Fleet cost
Lubrication ... 21 NONE i 5160, pereydle v $1,120, per cycle.
Replacement .. 168 [ 838,511 L | 40,787, pereyale e | 285,837, per cycle.
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